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Abstract:- 

AborƟon is arƟficial terminaƟon of concepƟon as a universal miracle that has existed since Ɵme 
immemorial and is prevalent for every conceivable cause, from health to accessibility. 
ReproducƟve rights are legal rights and autonomies related to procreaƟve and reproducƟve 
health that differ among countries around the world. The World Health OrganizaƟon delivered 
reproducƟve rights as follows: “ReproducƟve rights rest on the recogniƟon of the basic right of 
all couples and individuals and the informaƟon, number and space and Ɵming between children 
to decide and do so independently and responsibly . And the right to achieve the highest levels 
of sexual and reproducƟve health”. These include the right to take all decisions related to 
reproducƟon free from insight, coercion and ferocity. The pracƟce of aborƟon and the 
terminaƟon of a pregnancy have been known since ancient Ɵmes. Several methods have been 
used to perform aborƟons, including the administraƟon of aborƟfacient herbs, the use of sharp 
tools, the applicaƟon of abdominal pressure, and other techniques. AborƟon laws and their 
implementaƟon have fluctuated during various periods. The aborƟon-rights movement was 
successful in the aŌermath of the ban on aborƟon in many Western countries during the 20th 
century. While aborƟon is legal in most of the West, this legiƟmacy is regularly challenged by anƟ-
aborƟon groups. 
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AborƟon, intended to culminaƟon a physical condiƟon before birth, is efficient from the past. 
Over the years, there have been disturbances in laws and aƫtudes regarding aborƟon and this is 
a social and poliƟcal maƩer, as it can be a medical problem. The primary tesƟmony of aborƟon 
through the EgypƟan era dates back to exactly 1550 BC. There are a series of references to 
aborƟon in inexperienced and Roman classical texts. The philosopher said that aborƟon was not 
quickly confused. Aristotle’s was that “A male gives birth to a soul of fourteen days and a fetus for 
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ninety days, so if an aborƟon is done before these deadlines it is not killing a human being”. The 
pledge forbids the service of epithelial tube suppositories for aborƟons, which are probably far 
from the dangerous aborƟons imposed in pracƟces. AlternaƟve wriƟng by the medical 
pracƟƟoner showed evidence that he indicated the methods below for aborƟon to be applied 
safely and for early jumping, and for aborƟon all the way. In addiƟon, natural aborƟons have been 
used throughout history and unƟl now. 

Women’s reproducƟve rights may include some or all of the following: legal and safe aborƟon 
rights; Right to birth control; freedom from forced sterilizaƟon and  contracepƟon; The right to 
access good quality reproducƟve healthcare; And the right  to educaƟon and the right to make 
free and informed ferƟlity choices. ReproducƟve rights may include the right to receive educaƟon 
about sexually transmiƩed infecƟons and other aspects of sexuality and protecƟon from pracƟces 
such as female genital muƟlaƟon. The InternaƟonal ExecuƟve CommiƩee (IEC) of Amnesty 
InternaƟonal has implemented “A new posiƟon on sexual and reproducƟve rights that includes 
support for aborƟon under special circumstances, in the context of our work to prevent serious 
human rights abuses against women and girls. This new policy, which grew out of our campaign 
to stop violence against women, and the tragic circumstances in which women too oŌen find 
themselves, will enable the organizaƟon: women seeking safe, early medical terminaƟon of 
pregnancy in cases of rape Support, incest or when a woman’s life or health is in serious danger. 
Urge governments to provide medical care to women experiencing complicaƟons from unsafe 
aborƟon; Resist imprisonment and other criminal penalƟes for aborƟon against women and their 
providers” . 

 

Modern jurisprudence on reproducƟve rights is considered by two features: contracepƟon and 
aborƟon rights are protected from only acƟve governmental abridgement and the alternaƟve 
choice to become a parent, despite dicta to the contrary, has virtually no consƟtuƟonally-based 
protecƟon and liƩle statutory protecƟon. Consistent applicaƟon of strict scruƟny to abridgements 
of the fundamental right of reproducƟve choice would yield a more socially progressive and 
legally defensible jurisprudence than contemporary common law and judicial pracƟce. The 
relaƟonship between induced aborƟon and mental health is an area of poliƟcal controversy. 
AborƟon is associated with both negaƟve feelings and clinically significant disorders among some 
women, but similar problems are also associated with carrying an unwanted pregnancy to term. 
Given these two alternaƟves, the best evidence suggests that a single, first trimester induced 
aborƟon for adult women poses no greater mental-health risks than carrying unwanted 
pregnancies to term. The evidence is less clear in situaƟons such as repeat aborƟons, and late 
terminaƟon of pregnancy due to fetal abnormality. 

Meaning and Types of AborƟon: 
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“TerminaƟon of pregnancy” or “miscarriage” means that the spontaneous or induced terminaƟon 
of pregnancy before concepƟon is independently feasible, usually occurring twenty weeks aŌer 
concepƟon. Children born a few days before twenty weeks are considered to be endowed with 
modern care. Medically, aborƟon means removal of the egg within the first three months of 
pregnancy; AborƟon, expulsion of the fetus from the fourth to the seventh month; And premature 
delivery, seven months aŌer pregnancy and delivery of the baby before full term. Legally aborƟon, 
miscarriage and premature delivery are now accepted as synonyms, which signify the terminaƟon 
of pregnancy before concepƟon at any stage. AborƟon, criminal aborƟon, medical terminaƟon of 
pregnancy, feƟcide, female feƟcide, fetal loss and female fetal loss are frequently used 
interchangeably creaƟng confusion. The basic terms related to the subject, therefore, need to be 
defined to ensure parity. 

 

The word aborƟon originates from the LaƟn word, aboriri which means the failure to be born. 
AborƟon can be defined as the terminaƟon of pregnancy, spontaneous, therapeuƟc or induced, 
before the fetus has become viable outside the uterus or before the fetus is capable to have a life 
outside of the womb. 

 

 AborƟon is the terminaƟon of pregnancy by any method (spontaneous or induced) before 
the fetus is sufficiently developed to survive independently (fetus less than 20 weeks of 
pregnancy). 

 

 Another definiƟon is the delivery of the baby/fetus that is less than 500 grams. 

 

 Another (clinical) definiƟon is the expulsion of the product of conceptus, spontaneous or 
induced, before viability. 

 

AborƟon may be off the record into various categories depending upon the nature and 
circumstances under which it occurs. For instance, it may be either, (i) natural; (ii) accidental; (iii) 
spontaneous; (iv) arƟficial or induced aborƟon. AborƟons falling under the first three categories 
are not punishable, while induced aborƟon is criminal unless exempted under the law. Natural 
aborƟon is a very common phenomenon and may occur due to many reasons, such as bad health, 
defect in generaƟve organs of the mother, shock, fear, joy, etc. Accidental aborƟon very oŌen 
takes place because of trauma consequent to accidents. In accidents there is always some direct 
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or indirect forceful impact on the uterus dislodging the ovum, embryo, or placenta from the 
natural aƩachment. Spontaneous aborƟon someƟmes may take place because of pathological 
reasons, where pregnancy cannot be completed and the uterus empƟes before the maturity of 
fetus. This may happen because of metabolic circumstances or accumulaƟon of poison which 
interferes with the development of embryo and advancement of pregnancy. Criminal aborƟon is 
destrucƟon and expulsion of the fetus unlawfully and the wrongdoer is punishable according to 
criminal law. It is generally induced between second and third months of pregnancy, but 
occasionally between the fourth and fiŌh months of pregnancy when the woman is certain of her 
condiƟon. In India, induced aborƟon is defined in law as any aborƟon, which does not come under 
the rules of the Medical TerminaƟon of Pregnancy Act, 1971, although performed by qualified 
doctors, and the doctors are liable for prosecuƟon and punishment. AborƟon is a medical process 
in which medicine or surgery is used to end a pregnancy. This is also known as a ‘terminaƟon’. 

 

 

 

AborƟon is mainly divided into two types- 

1. Spontaneous AborƟon– Is a kind of aborƟon which occurs during pregnancy due to any 
complicaƟon and it is also known as miscarriages. 

2. Induced AborƟon- Induced aborƟon has also been divided into two types:  
a) TherapeuƟc aborƟon– From its name it is clear that when aborƟon is done for the 

protecƟon of the mother life or when child is suffering from some severe health 
problem like Hydrocephalus (brain not developed) it is known as TherapeuƟc 
AborƟon.  

b) ElecƟve aborƟon– An aborƟon induced for any other reason is known as elecƟve 
aborƟon. 

 

The Medical TerminaƟon of Pregnancy Act, 1971 is considered by many to be one of the 
significant land marks of India’s social legislaƟon. Its supporters have described it as a key, 
opening the doors for reform and social change. More cauƟous empiricists point to the gap 
between other social statutes, such as the AboliƟon of Dowry Act, 1961, and reality, while some 
criƟcs describe the MTPA as a tool for encouraging immorality in society. The MTP Act is based 
on the UK AborƟon Act, 1967. In The UK AborƟon act, aborƟon can do on the consent of Medical 
PracƟƟoner only. At that Ɵme, it forms not available as Right to choose and Right to AborƟon. 
AŌer the Roe case Right to choose is a part of Right to Privacy. Rapid growth of populaƟon remains 
one of the important problems of Indian society, despite efforts by the government to control it 
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through various family planning programs. The populaƟon has been growing at a rate of 2.5 
percent per year for the last two and a half decades. Legalizing aborƟon was another scheme to 
restrict the growth of the populaƟon. However, past aborƟons have been seen as an immoral act 
aƩacking the sancƟty of life, a view embodied in the Indian Penal Code, 1860 and this aƫtude is 
sƟll widely maintained by many secƟons of Indian society today is at the same Ɵme, 
approximately 4.4 million aborƟons occur each year, clearly revealing the difference between 
legally acknowledged social values and social realism. 

 

Universal DeclaraƟon of Human Rights, 1948  

 

ArƟcle 1: All human beings are born free and equal in dignity and rights. They are endowed with 
reason and conscience and should act towards one another in aspirit of brotherhood.  

 

ArƟcle 3: Everyone has the right to life, liberty and security of person. 

 

ArƟcle 5: No one shall be subjected to torture or to cruel, inhuman or degrading treat mentor 
punishment. 

 

ArƟcle 6: Everyone has the right to recogniƟon everywhere as a person before the law.  

 

ArƟcle 10(2): Special protecƟon should be provided to mothers during the appropriate period 
before and aŌer delivery.  

 

ArƟcle 12(1): States of the present system recognize the right of all to enjoy the highest aƩainable 
standard of physical and mental health. 

 

ArƟcle 12(2): Steps to be taken by States ParƟes. For the full realizaƟon of this right, it is necessary 
to include: (a) the reducƟon in sƟllbirth and provision for infant mortality and healthy 
development of the child; (d) CreaƟon of a condiƟon that assures all medical service and medical 
aƩenƟon in the event of illness. 
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ArƟcle 16(1): Men and women of full age without any limitaƟon due to caste, naƟonality or 
religion, have the right to marry and find a family. They are enƟtled to equal rights for marriage, 
during marriage and its dissoluƟon. 

 

ArƟcle 16(2): Marriages shall be recorded only with the free and full consent of the intending 
spouse. 

 

ArƟcle 25(1): Everyone has the right to an adequate standard of living for the health and well-
being of himself and his family…Economic, Social and Cultural Rights Covenant. 

 

The Women’s ConvenƟons and Conferences  

 

Both the ICPD and the FWCW accredited the essenƟal relaƟon of gender equality to women’s 
health, including sexual and reproducƟve health. Both are consensus documents, expressing 
poliƟcal will. As opposed to this, internaƟonal human rights documents treaƟes or convenƟons 
are sources of internaƟonal law, and as such are considered be legally binding. The Women’s 
ConvenƟon is the core human rights treaty to address discriminaƟon against women and is 
someƟmes referred to as the internaƟonal bill of women’s rights. In general, States ParƟes to the 
ConvenƟon undertake to pursue a policy of eliminaƟng discriminaƟon in all its forms, and to 
guarantee women the exercise and enjoyment of human rights and fundamental freedoms on a 
basis of equality with men. It covers all areas of women’s lives in both the public and private 
spheres, including discriminaƟon in relaƟon to the right to health and health services. 

 

 The CommiƩee on the EliminaƟon of DiscriminaƟon against Women the CEDAW 
CommiƩee is established under arƟcle 17. It is composed of 23 expert members elected by States 
ParƟes from among their naƟonals and serving in their personal capacity. The CommiƩee’s main 
funcƟon is to monitor implementaƟon of the ConvenƟon by considering periodic reports 
submiƩed by States ParƟes on the measures they have adopted to give effect to the provisions of 
the ConvenƟon and on the progress made in this respect. The CommiƩee may also make general 
recommendaƟons based on the examinaƟon of reports and informaƟon received from the States 
ParƟes. Some of these general recommendaƟons address formal maƩers, such as the reporƟng 
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obligaƟons of States ParƟes, while others are explicaƟons of substanƟve maƩers and consƟtute 
authoritaƟve interpretaƟons of the rights guaranteed under the ConvenƟon. 

 

 Health-Related Rights under the Women’s ConvenƟon 

 

As already menƟoned, arƟcle 16(1) € of the ConvenƟon guarantees the right to decide on the 
number and spacing of children, but that is only one of the arƟcles that address Women’s rights 
in relaƟon to health ArƟcle 12 is central. It formulates States ParƟes’ obligaƟon “to take all 
appropriate measures to eliminate discriminaƟon against women in the field of health care in 
order to ensure, on a basis of equality of men and women, access to health care services, 
including those related to family planning.” It further sƟpulates their undertaking to “ensure to 
women appropriate services in connecƟon with pregnancy, confinement and the post-natal 
period, granƟng free services where necessary, as well as adequate nutriƟon during pregnancy 
and lactaƟon.” 

 

 It should be renowned that the Women’s ConvenƟon is the only one of the six human 
rights treaƟes in the United NaƟons system to menƟon family planning. In addiƟon to the 
aforesaid arƟcles, the right of access to specific educaƟonal informaƟon and advice on family 
planning is guaranteed under ArƟcle 10(h). And ArƟcle 14(b) specifies, right of women in rural 
areas to have access to adequate health care faciliƟes, including informaƟon, counseling and 
services in family planning. The ConvenƟon also refers to women’s right to protecƟon of health 
and to safety in working condiƟons, including “the safeguarding of the funcƟon of reproducƟon”, 
in ArƟcle 11(1)(f).30 Many other provisions of the ConvenƟon have an implicit or indirect bearing 
on women’s rights in relaƟon to health, some of which have been explicated in the General 
RecommendaƟons of the CEDAW CommiƩee in relaƟon to female genital muƟlaƟon; sexual 
violence; HIV/AIDS; and reproducƟon. Before examining actual instances of violaƟons of health-
related rights, I would like to clarify the meaning of two key concepts: autonomy and 
discriminaƟon. 

 

  In Meera Santosh Pal, the Supreme Court allowed an MTP of approximately24 weeks based on 
medical pregnancy that the fetus was without a skull and would not be able to survive outside 
the uterus. The Medical Board was formed specifically for the purpose that conƟnuaƟon of 
pregnancy could endanger the physical and mental health of the mother. In such circumstances, 
the Supreme Court, noƟng that the criƟcal consideraƟon was that ‘the right to physical integrity 
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asks her to allow her pregnancy to be terminated allowed the terminaƟon of the pregnancy, 
although it advanced unƟl the 24th week. Mr. Vagyani and Ms. Kantharia, the learned 
governmental party, based on the instrucƟons, have assured this Court that a medical board will 
be established on a permanent basis in hospitals established or maintained by the Government 
to the extent possible. In relaƟon to the escalaƟon of such cases and the fact that resoluƟon of 
such cases is not delayed, we direct the state to permanently establish a medical board in at least 
one major city in each district of the state of Maharashtra. Such medical boards should be 
established as soon as possible, if not already established, but in any case, within a period of two 
to three months from today. To set up such medical boards on a permanent basis, the state will 
have to consƟtute a medical board on an ad-hoc basis to examine pregnant mothers. Affidavit of 
compliance to be filed by Secretary (Health), Government of Maharashtra, on the aspect of 
establishment of permanent medical boards in each district of Maharashtra State.  

 

In the context of this Court, the Medical Board should examine the pregnant mother as soon as 
possible and in any case within 72 hours from the date of referral. ThereaŌer, within a period of 
48 hours, the Medical Board should submit a report to this Court in a sealed cover indicaƟng the 
interim status with reference to the fetal status in the pregnant mother’s womb her pregnancy. 
However, in Savita Sachin PaƟl v. Union of India22, the Apex Court terminated the 27th week 
pregnancy. The medical board found that there was no physical danger to the mother, but the 
fetus had severe physical anomalies. The court then did not allow the land to be terminated based 
on the medical board report. In Davis v. Davis23 the Judge concluded that as a maƩer of law, 
human life begins at concepƟon. In Circulate this Judgment in the Subordinate Judiciary v. State 
of Gujrat24, theHigh Court observe that:  

1. Everyone in the ArƟcle 21 of Indian ConsƟtuƟon, 1950.  
2. Human life exists in Embryo from the fourteenth day of the ConcepƟon.  
3. It is the duty of the state to protect and promote the life of the fetus and defend it from 

unlawful interference by other person.  

 

In Ms. Chanchala Kumari v. Union of India & Others25 , the Apex Court ordered mulƟple medical 
examinaƟons of the peƟƟoner aŌer the first was not clear, explaining, “The iniƟal report was not 
specific and thereaŌer this Court on 18th September 2017 passed the following order…” The Court 
order for the medical board stated, “When we say medical terminaƟon of pregnancy, we mean 
to convey all the factors including the factor of life of the fetus.” In Maher v. Roe26 , the Supreme 
Court held that a woman has at least an equal right to choose to carry her fetus to term as to 
choose to abort it. In X v United Kingdom27case, the European Court of Human Rights held that 

Aalochan drishti

Volume 14, Issue 06, June/2024

ISSN NO :2455-4219

Page No:65



the right to life begins at concepƟon, but it is subject to the implied restricƟon to permit aborƟon 
in order to protect s mother’s life of health. In XYZ v. Union of India and Others28 , the apex Court 
held that “If a child is born alive despite aƩempts at the medical terminaƟon of pregnancy, the 
parents as well as the doctors owe a duty of care to such child. The best interest of the child must 
be the central consideraƟon in determining how to treat the child. The extreme vulnerability of 
such child is reason enough to ensure that everything, which is reasonably possible and feasible 
in the circumstances, must be offered to such child so that it develop into a healthy child.”  

SuggesƟons :  

 

1. Safe aborƟon is a Human Right of every women and it should be protected by Law. The 
MTP Law has not clearly menƟon for Safe AborƟon Procedure. It should be clearly 
menƟoned to save life of women.  

2. MTP act says that mother have not a right to choose for her own body. Because self-
determinaƟon and Autonomy is a personal right of woman, it should be available at every 
stage.  

3. The state should provide quality aborƟon care to all women, which is sensiƟve to their 
needs by increasing aspects such as easy access and affordability to safe aborƟon services. 
This can be done by mobilizing human, financial and material resources for the provision 
of care and protecƟon in aborƟon procedures and increasing the number of trained 
persons and equipped aborƟon centers.  

4. Availability of aborƟon related faciliƟes should be provided in primary health care centers 
across the country. The primary health care centers should also menƟon clearly for 
AborƟon related faciliƟes.  

5. Informed consent should be obtained before the process of Medical TerminaƟon. It should 
be clearly menƟoned that consent has given by mother and in the case of minor then 
consent should give by her guardian.  
 
Conclusion: 
My concluding overview on this topic is that from the primiƟve society to recent Ɵme 
many laws available in favor of Mother but there is no specific law for fetus and his life. 
Because importance of fetus is not necessary in current scenario in India and all over 
world. And there are so many guidelines for safe aborƟon, but death rate is increasing day 
by day cause unsafe aborƟon. The state should make specific Law in this issue for 
beƩerment of our society. Mother have a right to choose because mother body is own 
body, she can choose her right. But our MTP act says that mother have not a right to 
choose for her own body. Because self-determinaƟon and Autonomy is a personal right of 
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woman, it should be available in every stage. Due to unsafe aborƟon many women have 
died with maternal death. So, we should apply beƩer process for safe aborƟon like surgical 
aborƟon process. We should be aware of poor woman for maƩer of aborƟon law. 
Government should make rule and regulaƟon for beƩerment of improvement in this 
maƩer. It is can be in medium of awareness Campaign. We should follow rule and 
regulaƟon from InternaƟonal ConvenƟon and treaty also.  
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